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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Inventor: Jon D. Pearson 
Serial No: 10/775,634 
02/10/2004 



Filing 
Date: 

Title: 



INFLATABLE DEVICE FOR 
ADJUSTING THE SUPPORT 
AND COMFORT OF A 
MATTRESS 



Group Art Unit: 1328 
Examiner: Tara L. Mayo 



Reply Brief 



MAIL STOP APPEAL BRIEF - PATENTS 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

REPLY BRIEF UNDER 37 C.F.R § 1.193(b)(1) 

This application is on appeal from the Final Rejection by the Examiner dated May 
18, 2005, wherein claims 1-18 were finally rejected. This Brief supports the appeal to the 
Board of Patent Appeals and Interferences in the above-captioned application. 

Under 37 C.F.R. § 1.193(b)(1), Appellant may file a Reply Brief directed to new 
points of argument raised in the Examiner's Answer, within two months of the date of 
such Answer. Appellant hereby submits its Reply Brief, in response to the new points of 
argument raised in the Examiner's Answer, which was mailed on November 4, 2005. 

Pursuant to 37 C.F.R. § 1.193(b)(1), the two-month period for filing a Reply Brief 
tolls from the date of mailing of the Examiner's Answer, i.e., November 4, 2005. Thus, 
this Reply Brief is timely filed within the two-month period, which extends until January 
4, 2006. 

CERTIFICATE OF MAILING 

I hereby certify that this correspondence is being deposited in the U.S. Postal Service as Express 
Mail No. EV862359206US in an envelope addressed to Mail Stop Appeal Brief - Patents, 
Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450, on January 4, 2006. 

Thomas T. Aqufla 

01/06/2006 BABRAHfil 00000016 10775634 
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NEW POINTS RAISED IN EXAMINER'S ANSWER 

In the Examinees Answer, the Examiner states that: 

1) The Declaration under 37 C.F.R. § 1.132 filed 25 January 2005 is insufficient 
to overcome the rejection of claims 1, 7 and 13 based upon Gordon '898 applied under 35 
U.S.C. § 102(e) as set forth in the Final Office Action, because the Examiner maintains 
that "a declaration under 37 C.F.R. § 1.132 can only be used to overcome a 
provisional rejection under 35 U.S.C. § 102(e) to show that the claimed invention is 
not by another." Examiner's Answer at page 10, lines 11-15. Appellant respectfully 
disagrees and requests reconsideration. 

An affidavit or declaration of prior invention is properly submitted under 37 
C.F.R. § 1.131 (/.e., not 1.132). However, Appellant's declaration was submitted under 
37 C.F.R. § 1.132, not to show prior invention , but rather to provide evidence in support 
of a traversal of the outstanding rejections in the Final Office Action. Under 37 C.F.R. § 
1.132, when any claim of an application or a patent under reexamination is rejected or 
objected to, any evidence submitted to traverse the rejection or objection on a basis not 
otherwise provided for must be by way of an oath or declaration under this section. 
Indeed, Appellant submitted the Declaration specifically to traverse the outstanding 
rejections, as required by 37 C.F.R. § 1.132. Therefore, Appellant respectfully submits 
that the Declaration under 37 C.F.R. § 1.132 filed 25 January 2005 is entirely proper for 
the express purpose of traversing the outstanding rejections, and Appellant maintains that 
the Declaration is sufficient on its face to overcome the rejection of claims 1, 7 and 13. 
Reconsideration is thus respectfully requested. 

In the Examiner's Answer, the Examiner further states that: 

2) The Supplemental Declaration under 37 C.F.R. § 1.132 filed 18 July 2005 is 
insufficient to overcome the rejection of claims 1-18 based upon Gordon '898, Reeder et 
al '209 and Pepe f 531 as set forth in the Final Office Action, because the Examiner 
maintains that "it was not timely presented. A declaration under 37 CFR 1.132 filed 
after final rejection wiU only be considered timely if submitted (i) with a first reply 
after final rejection for the purpose of overcoming anew ground of rejection or 
requirement made in the final rejection, or (ifl with a satisfactory showing under 37 
CFR 1.116(b) or 37 CFR 1.195 or 37 CFR 1.129(a).' 1 Examinees Answer at page 10, 
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lines 16-22 (emphasis added). Appellant hereby submits the required showing under 37 
C.F.R. § LI 16(b) and 37 C.F.R. § 1.195, and thus respectfully requests reconsideration. 

Under 37 C.F.R. § 1.116(b), after a final rejection, an amendment touching the 
merits of the application or patent under reexamination may be admitted upon a showing 
of good and sufficient reasons why the amendment is necessary and was not earlier 
presented. Under 37 C.F.R. § 1.195, affidavits, declarations, or exhibits submitted after 
the case has been appealed will not be admitted without a showing of good and sufficient 
reasons why they were not earlier presented. 

Appellant respectfully submits that the Supplemental Declaration under 37 C.F.R. 
§ 1.132, filed 18 July 2005, is necessary because it disproves the Examiner's unsupported 
assertions in the Final Office Action, and was not presented earlier because the evidence 
was not available prior to its submission on 18 July 2005. More particularly, upon 
receiving the Final Office Action, Appellant immediately proceeded to obtain the prior 
art device of Gordon and performed extensive tests on the apparatus, including actual 
laboratory tests designed to address the Examiner's assertions in the Final Office Action. 
These laboratory data were provided in the Supplemental Declaration in direct response 
to the Examiner's assertions in the Final Rejection, specifically to traverse the rejections 
in the Final Office Action, by showing that the apparatus of Gordon does not and indeed 
cannot meet the limitations of the rejected claims. Appellant provided the evidence in the 
Supplemental Declaration immediately upon completion of the laboratory testing of 
Gordon's patented device, therefore, the evidence could not have been presented earlier, 
precisely because it did not yet exist. 

Appellant respectfully submits that the foregoing constitutes a showing of good 
and sufficient reasons why the Supplemental Declaration filed 18 July 2005 was not 
earlier presented, in compliance with 37 C.F.R. § 1.1 16(b). Reconsideration and entry of 
the Supplemental Declaration are therefore respectfully requested. 

CONCLUSION 

Appellant maintains that reconsideration and entry of the Supplemental 
Declaration should result in a determination that all of the pending claims are patentable 
over the prior art of record. Appellant therefore respectfully requests entry of the 
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Supplemental Declaration and further submits that its entry should result in the re- 
opening of prosecution and the issuance of a Notice of Allowance, as the Supplemental 
Declaration clearly shows that the pending claims are free and clear of the prior art. Such 
action is therefore respectfully requested. 

Respectfully submitted, 
Jon D. Pearson 



Dated: l/<//zfi6<h By: ^X^9H^ /» 

' f Thomas T. Aquilla 



Thomas T. Aquilla 
Registration No. 43,472 
(603) 253-9474 

Aquilla Patents & Marks, PLLC 
221 Coe Hill Road 
Center Harbor, NH 03226 
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